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STATEMENT OF THE CASE
Nature

Of The Case
Larry Alan Taylor appeals from the

district court’s

summary

dismissal of his

amended

petition for post-conviction relief.

Statement

Of The

Facts

And Course Of The Proceedings

The Idaho Court of Appeals summarized

the factual and procedural background of

Taylor’s underlying criminal case as follows:

Pursuant to a plea agreement, Taylor entered an Alfordm plea t0 two counts 0f
attempted grand theft by extortion for making a series of threatening phone calls
Idaho Code §§ 18-2403(2)(e), 18-2407(1)(a), 18-306. At the
to his daughter.
sentencing hearing, the district court imposed a uniﬁed ten—year sentence, With a
four-year determinate term, 0n Count

0f ten years on Count
State V. Taylor,

I

and a consecutive, indeterminate sentence

II.

No. 42897, 2015

WL 7777607,

*1 (Idaho Ct. App. 2015) (unpublished).

Taylor

subsequently “ﬁled an Idaho Criminal Rule 35 motion for reduction of his sentences, which the
district court granted,”

reducing Taylor’s ﬁxed time on Count

Taylor appealed, alleging “that the
sentences and

district court

abused

its

referring t0 Taylor as a ‘psychopath.’”

by

I

from four years
discretion

Li

t0 three years. Li.

by imposing excessive

The Idaho Court of Appeals

disagreed and afﬁrmed Taylor’s judgment 0f conviction and sentences in an unpublished

opinion. Li.

In April of 2015, Taylor ﬁled a pro se petition for post-conviction relief.

Taylor

made two

claims: 1) that

the sentences Taylor

1

North Carolina

V.

would

trial

receive;

(R., pp.6-9.)

counsel gave ineffective assistance by allegedly misstating

and 2)

that the prosecutor, defense counsel, and/or defense

Alford, 400 U.S. 25 (1970).

investigator breached the parties’ plea agreement.

(R., p.7.)

the state ﬁled an answer to Taylor’s petition. (R., pp.10-1

1;

Taylor was appointed counsel and

Aug.,2 pp. 12-14.) Shortly thereafter,

Taylor submitted an “Afﬁdavit of ‘Opposition’” and addendum, asking the court to “add the fact
that

when

[Taylor] plead[ed] guilty” he

(Aug,

drug.

was

allegedly “under the inﬂuence” of a psychotropic

Taylor also reiterated that he was misled about his sentence “by his counsel

p.15.)

and counsel[‘]s investigator,” Which, he purported, was a breach of the plea agreement.

(Id.,

p.16.)

Taylor’s counsel ﬁled a motion for leave t0

(1d,,

Taylor subsequently ﬁled his

pp.20-23.)

amend

Amended

the petition,

which the court granted.

Petition for Post-Conviction Relief,

Which “reafﬁrm[ed] and incorporate[d] herein” the two claims

in the original petition. (R., p. 12.)

Taylor also reattached his previously ﬁled “Afﬁdavit of ‘Opposition’” as an exhibit, and

“supplement[ed]” his petition With

With
based

this

it,

t0 allege a

new third claim:

veriﬁed supplement, [Taylor’s] grounds upon Which his application are

are:

Ineffective Assistance 0f Counsel (as previously alleged); (2)

(1)

Breach 0f Plea Agreement by the State and Defense Counsel/Investigator (as
previously alleged); and, (3) Lack 0f Capacity t0 Enter a Plea (as alleged by this
supplement). The balance of [Taylor’s] original Petition remains unchanged.

The

(Aug, pp.12-15.)

state

ﬁled an answer t0 the amended petition

(R., pp.18—19.)

Taylor

responded with a “Petitioner’s Opening Brief” requesting an evidentiary hearing on the petition
“as amended”; in

it,

he reiterated his claims that

trial

counsel was ineffective, that the plea

agreement was breached, and that he was not competent to enter his plea.
Thereafter, the state

2

moved

The Clerk’s Record

summary dismissal.

(Id.,

pp.39-46.)

of the postContemporaneous With the ﬁling of this brief, the state has therefore
augment the Clerk’s Record with the missing portions that are relevant to this appeal.

conviction record.

moved to

for

(Aug, pp.27-30.)

in this appeal, as prepared, is missing signiﬁcant portions

(ﬂ

R.)

The
The

district court

held a hearing 0n the state’s

court’s analysis, reﬂected in the hearing

I

summary

dismissal motion.

(Id.,

p.51.)

minutes} was as follows:

CD, because there is a transcript on
I’m going to grant the motion for summary dismissal.

didn’t listen to the [entry of plea hearing]

appeal in the ﬁle.

Petitioner hasn’t ﬁled any response, but ﬁled 2 afﬁdavits.

admissible evidence

is

presence of notary public and that
obtain an afﬁdavit from

[trial

in

He knew

is

about

it.

It is

are afﬁdavits, but

prison—he understood

Afﬁdavit

in afﬁdavit aren’t substantiated

the details of plea agreement.

is

signed in

possible for Mr. Taylor to

counsel], but he hasn’t.

and not admissible. His claims
transcripts.

They

the big question or relevant. 4/25/ 15 afﬁdavit[4]

He

is full

by

0f hearsay

the record and

could face up to 40 years

Stated he didn’t have a mental health illness.

that.

N0

N0

showing how there
would be a different outcome. I see n0 admissible evidence and agree[] with all
points state of Idaho made in their motion for summary dismissal. [Stone V. State,
108 Idaho 822, 826, 702 P.2d 860, 864 (Ct. App. 1985)] cited.
indication at sentencing about his inability t0 understand.

(Id.,

The

p.5 1 .)

district court

subsequently entered an order dismissing Taylor’s petition “for the

reasons stated in the Court’s ruling in open court.” (R., p.20.) The district court did not enter a

judgment

at that time.

(ﬂ

id.,

p.69.)

Taylor’s counsel later ﬁled a “Notice

Of Withdrawal,”

noting that there were “n0 proceedings pending in this matter 0n the date of this ﬁling.” (Aug,

p.52.)

Several years later Taylor ﬁled several pro se motions, including a “Motion for a

Judgment”

Amended

(id.,

pp.54-55), a “Motion for

Change of Venue”

Petition For a Writ 0f Post Conviction Relief”

(id.,

(id.,

p.61),

amended petition.

it

did issue a judgment

(R., pp.69-70.)

3

No transcripts were prepared for this

4

Despite the misstated date this was probably a reference t0 Taylor’s

the only afﬁdavit ﬁled in April.

“First

pp.62-101). The district court did

not expressly address any of Taylor’s post-dismissal-order ﬁlings, but
dismissing Taylor’s

and a putative

appeal.

(E Aug, pp.1-2.)

initial

afﬁdavit,

which was

Taylor ﬁled a timely notice 0f appeal.
district court to

(Id.,

pp.71-75.)

He

subsequently

moved

the

appoint counsel, which the court denied “because this case has been dismissed.”

(Aug, pp. 12 1 -25.)

ISSUES
Taylor states the issues on appeal

(2.)

The
The

(3.)

A

(1

.)

District Court should

as:

have granted a change 0f venue.

have appointed [counsel] for the Petitioner.
sua-spont[e] dismissal violates the Constitution {Law and Equity} [.]
District Court should

(Appellant’s brief,5 p.4 (verbatim).)

The
Has Taylor

state rephrases the issue as:

failed to

show

the district court erred in summarily dismissing his

amended

post-

conviction petition?

5

One page of the

ensuing pages

is

Appellant’s Brief

incorrect.

number 0f the PDF

ﬁle.

is

missing a number.

Consequently, the pagination of the

Citations t0 the Appellant’s Brief Will therefore refer t0 the page

ARGUMENT
Taylor Fails

To Show The

Court Erred In Summarilv Dismissing His

District

Amended Petition

For Post-Conviction Relief
A.

Introduction

Taylor

fails t0

show

the district court erred

petition for post-conviction relief.

In fact, Taylor has

(E Appellant’s

he raised below.
district court erred

When

when

it

abandoned

all

the post-conviction claims

Taylor therefore necessarily

brief.)

dismissed his amended petition.

it

summarily dismissed his amended

fails to

Moreover, even

could be construed as pressing the claims he raised below, he

fails to

show

that the

if Taylor’s

show any

appeal

error in the

district court’s analysis.

The claims

that Taylor does raise

0n appeal—regarding post-conviction venue, the

appointment 0f post-conviction counsel, and the court’s “sua sponte” dismissal—likewise
Taylor’s claims are unsupported 0r unpreserved (or both).

preserved and supported they

fail

0n the

merits.

In

And even

any event, Taylor

if Taylor’s

fails to

fail.

claims were

show

the district

court erred.

B.

Standard

Of Review

Summary

dismissal of a post—conviction claim “is appropriate only if there exists no

genuine issue of material fact Which,
requested relief.” Nevarez

V. State,

such a genuine factual issue

is

880-81, 187 P.3d at 1255-56.

if resolved in the applicant’s favor,

established, “an evidentiary hearing

On a review

was

entitle

him

t0 the

145 Idaho 878, 880, 187 P.3d 1253, 1255 (Ct. App. 2008). If

of summary dismissal,

“to determine whether the trial court correctly

material fact and that the State

would

entitled t0

must be conducted.”

this

IQ. at

Court examines the record

found that there existed no genuine issue 0f

judgment

as a matter of law.” IQ. at 881, 187 P.3d

at

Facts and reasonable inferences are construed in favor of the non—moving party;

1256.

however,

this

Court does “not give evidentiary value t0 mere conclusory allegations that are

unsupported by admissible evidence.” m.

Taylor Fails

C.

To Show The

District

When

Court Erred

It

Summarilv Dismissed His

Amended Post—Conviction Petition
The

district

court dismissed Taylor’s

amended post-conviction

petition because

determined that Taylor’s claims were not “substantiated by the record and transcripts.”
p.51.)

The

district court “agree[d]

motion and,

after

all [the]

points” the state

understand”; and there

that there

was “[n]o

in

its

summary

dismissal

was “[n]o showing how

indication at sentencing about his inability t0

would be a

there

appeal Taylor has not even attempted t0

show any

different outcome.” (Id.)

error in the court’s decision.

(E

Taylor has not argued that there was a genuine issue 0f material fact

Appellant’s brief.)

surrounding these claims showing he was entitled t0
other error in the court’s analysis of his claims.

all

made

(Aug,

reviewing the entry of plea transcript, concluded Taylor “knew the details of

the plea agreement”;

On

with

it

of his post-conviction claims.

He

(E

relief.

id.)

(E

id.)

Nor has he pointed

Instead, Taylor has simply

to

any

abandoned

does not set forth ineffective assistance, a breached plea

agreement, or competency as issues on appeal. (Appellant’s brief, p.4.)

As

a procedural matter this

ruling based

on two

the appellate court

is fatal t0

alternative grounds

Taylor’s appeal.

and only one 0f those grounds

must afﬁrm on the uncontested

P.3d 254, 256 (2015) (quoting State
(2007)). Because Taylor

district court’s denial

V.

“Where

basis.”

Rich

V. State,

a lower court

is

makes a

challenged on appeal,

159 Idaho 553, 555, 364

Grazian, 144 Idaho 510, 517-18, 164 P.3d 790, 797-98

abandoned the only issues he

litigated

below,

this

Court must afﬁrm the

of Taylor’s amended petition 0n these uncontested bases.

At

the very least, Taylor has failed t0

material fact,” or any other error.

failed to

meet

his

shown, that the

petition

at

a merits—based showing of a “genuine issue 0f

881, 187 P.3d at 1256.

petition.

(m Appellant’s brief.)

district court’s analysis

must be afﬁrmed 0n the

was

district court’s

order

Because Taylor has not argued, much

incorrect, the dismissal

of Taylor’s amended

merits.6

Taylor’s Appellate Claims Are Unsupported, Unpreserved,

D.

Taylor has necessarily

burden because he has not identiﬁed any error in the

denying his amended
less

Nevarez

make

Or Otherwise

Fail

On The

Me_1‘its

Instead of pressing the issues he raised below, Taylor raises three different claims

He

appeal.

on

argues that 1) the district court should have granted his post-dismissal motion for “a

change of venue” in the post-conviction case; 2) that the

district court

should have “appointed

[counsel] for [Taylor]” in the post-conviction case; and 3) that the court’s “sua [sponte]”

amended

dismissal of his

claims

all fail

petition “Violate[d] the Constitution.”

and will be addressed in

Taylor contends that the

turn.

district court erred

by denying7

“motion for a change of venue” in the post-conviction case.
claim

6

fails, ﬁrst,

If this

because

it is

on the

The

merits, as set forth

district court

venue.

(E

R.;

This

(Appellant’s brief, pp.5-6.)

Court determines Taylor has pressed a claim of error relating t0 the

summary dismissal. (Aug,
7

his post-dismissal, pre-judgment

unsupported. Parties must support their claims with argument and

denying his amended petition, the
correct

(Appellant’s brief, p.4.) These

district court’s

order

state respectfully asserts that the district court’s denial

more

fully in the state’s

motion and brief

in support

0f

pp.40-46.)

never ruled 0n Taylor’s post-dismissal, pre-judgment motion for a change of

Aug.) But

if a “trial court fails to rule

on a motion

prior to the entry 0f a ﬁnal

it is presumed denied.
Lanham V. Lanham, 160 Idaho 89, 93, 369 P.3d 307, 311
App. 2016); State V. Wolfe, 158 Idaho 55, 61, 343 P.3d 497, 503 (2015).

judgment”

was

(Ct.

authority, State V. Zichko, 129 Idaho 259, 263,

“are held to the

M,

same standards and

923 P.2d 966, 970 (1996), and pro se

rules as those represented

by an

139 Idaho 442, 445, 80 P.3d 1043, 1046 (2003). Taylor

explaining

why

his post—conviction case

was

attorney,”

Twin

litigants

Falls Cty. V.

n0 coherent argument

sets forth

litigated in the incorrect venue.

(m Appellant’s

brief, pp.5-6.)

Beyond

that, there is

n0 doubt

that Taylor’s

venue claim

on the

fails

merits.

A

post-

conviction petition must be ﬁled in “the district court in Which the conviction took place.” I.C.

§

19-4902(a); see also Abbott V. State, 129 Idaho 381, 386, 924 P.2d 1225, 1230 (Ct. App.

1996);

relief

Still V. State,

must be ﬁled

95 Idaho 766, 768, 519 P.2d 435, 437 (1974) (afﬁrming “the application for
in the district court in

Which the conviction took

place”).

Taylor’s criminal

convictions took place in Kootenai County district court.

m,

As

was Kootenai County, Which

such, the proper venue for the post-conviction action

Taylor correctly ﬁled his petition.
court erred

by denying

his

(m R., p.6.)

is

it is

unsupported.

8

It

is

(E

is

Where

the district

have granted his post-

Zichko, 129 Idaho

at

263, 923 P.2d at 970.

district court

This argument

Taylor does not

erroneously denied his

id.)

unclear whether Taylor

was moving

for the appointment of appellate post—conviction

counsel or for the appointment 0f post-conviction counsel t0

pre-judgment motions.

(E

court correctly denied

as set forth herein.

it

show

(Appellant’s brief, pp.7-10.)

provide any coherent argument or authority showing that the

motion for counsel.

fails t0

that the district court should

dismissal motion for the appointment of counsel.8

because

Taylor accordingly

WL 7777607.

motion for change of venue.

Taylor’s next claim 0f error

fails

No. 42897, 2015

Aug,

pp. 121-24.)

litigate his

But however the motion

various post-dismissal,
is

construed, the district

This claim also

fails

on the

“[T]here

merits.

is

n0 constitutionally protected

effective assistance of counsel in post—conviction relief proceedings.”

347, 350, 360 P.3d 356, 359 (Ct. App. 2015).

Mora

right to the

V. State,

Consequently, “[t]he standard for determining

Whether t0 appoint counsel for an indigent petitioner in a post-conviction proceeding

showing the

the petition alleges facts

possibility

159 Idaho

0f a valid claim.” Mugphy

is

V. State,

Whether

156 Idaho

389, 393, 327 P.3d 365, 369 (2014).

Taylor has not

possibility

come

close t0 showing that his petition alleged facts showing the

0f a valid claim—in

claims 0n appeal.

fact, as

(E Appellant’s

explained above, he has abandoned his post—conviction

brief.)

For

this

reason alone, Taylor necessarily cannot show

the district court erred in denying his motion for post-conviction counsel.

P.3d

at

156 Idaho

at

393, 327

369.

Moreover, Taylor had counsel throughout the majority of
Taylor’s court-appointed attorney ﬁled an

amended

argument and a request for an evidentiary hearing;

petition;

this case.

(Aug, pp.12-14.)

ﬁled an opening brief With a merits

litigated the hearing

on the

state’s dismissal

motion; and only ﬁled a Withdrawal notice after the court issued an order dismissing the case.
(R., pp.12-17;

Aug,

pp.24-32, 51-53.) In other words, Taylor was represented throughout every

meaningful step of the post—conviction case.

He

fails to

show

that

he was entitled to additional

representation, post-dismissal.

Taylor’s ﬁnal claim

is

that the district court erred

(Appellant’s brief, pp. 10-13.) This claim

appeal and

is

not preserved.

constitutional rights

the ﬁrst time

because

Below Taylor never claimed

by dismissing

on appeal.

fails, ﬁrst,

his petition

by “sua sponte” dismissing
it is

being

made

that the court

his case.

for the ﬁrst time

would be

on

Violating his

(ﬂ R.; Aug), and he cannot make this claim for

State V. Garcia—Rodriguez, 162 Idaho 271, 275,

10

396 P.3d 700, 704

(2017).

This claim also

fails

because

m,

unsupported.

129 Idaho

at

263, 923 P.2d at

Taylor provides no coherent argument9 or authority showing that a “sua sponte” dismissal

970.

would have violated any of his

was not sua

sponte.

reasoning for doing

Which the

was

parties. In

The
so.

state

moved

“made

in

[its]

(ﬂ Appellant’s brief, pp.10-13.)

would have been improper,

to dismiss Taylor’s

(Aug, pp.39-46.) The

district court ultimately

points” the state

order

constitutional rights.

a “sua sponte” dismissal

Even assuming

in

it is

found

it

amended

was dismissing

the

motion for summary dismissal.”

therefore not sua sponte—it

petition

parties litigated the state’s

(Id.,

set forth its

at the hearing,

petition for “all [the]

p.51.)

was telegraphed ahead 0f time and

sum, Taylor has failed t0 show any

and

motion

amended

below

the dismissal

The

district court’s

by

ﬁllly litigated

the

error.

9

Taylor punctuates this section by alluding t0 his stayed federal habeas corpus proceeding. He
contends that the undersigned attorney “should agree” that dismissal below was not reasonable,

because the undersigned attorney has “knowledge from the U.S. District Court of cognizable
constitution Violation claims.”

(Appellant’s brief, p.10.)

This line 0f argument misapprehends

While a

federal district court can appropriately

the interplay of state and federal standards here.

a petitioner’s “unexhausted claims are plainly meritless,”

deny a motion for a stay where
Weber, 544 U.S. 269, 277 (2005), the grant 0f a stay

V.

Rhines

in a federal habeas corpus case does not

by reverse-osmosis, that the petitioner’s state post-conviction claims would have survived
summary dismissal. As explained above, Taylor necessarily fails to show a “genuine issue of
material fact which, if resolved in the applicant’s favor, would entitle him t0 the requested
imply,

relief,” insofar as

This

is

he has abandoned these claims 0n appeal. Nevarez

at 881,

187 P.3d

purely a question 0f state law, which the stayed federal case has n0 bearing on.

11

at

1256.

CONCLUSION
The

state respectfully requests this

amended petition

Court afﬁrm the

district court’s dismissal

of Taylor’s

for post-conviction relief.

DATED this 6th day of September, 2019.
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Kale D. Gans
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